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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,

v.
ANDREW JAMES ESHUN,
Defendant-Appellant.
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}
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NO. 45773
ADA COUNTY NO. CR-FE-2016-5022

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After his guilty plea to felony domestic battery, the district court sentenced Mr. Eshun to
ten years, with three years fixed, and retained jurisdiction (..a rider"). At the rider review hearing,
the district court relinquished jurisdiction, but sua sponte reduced his fixed sentence to two and
one-half years. Mr. Eshun appeals and argues the district court abused its discretion by imposing
an excessive sentence, relinquishing jurisdiction, and failing to further reduce his sentence.

Statement of Facts and Course of Proceedings
The State charged Mr. Eshun with two counts of felony domestic violence in the presence
of a child, aggravated assault, and intentional interference with the ability to call emergency
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services. (R., pp.58-60.) Pursuant to a plea agreement, Mr. Eshun pied guilty to one count of
felony domestic battery. (Tr. Vol. 1, 1 p.4, L.16-p.5, L.7, p.16, Ls.20-23.) The State agreed to
dismiss the remaining charges. (Tr. Vol. I, p.4, Ls.17- 19.)
At sentencing, the State recommended a sentence of ten years, with three years fixed.
(Tr. Vol. II, p.26, Ls.4-8.) Mr. Eshun requested a sentence of five years, with two years fixed,
and a rider. (Tr. Vol. II, p.29, Ls.8- 11.) The district court sentenced him to ten years, with three
years fixed, and a rider. (Tr. Vol. II, p.59, L.24-p.60, L.2.)
After the rider, the Idaho Department of Correction ("IDOC") recommended probation.
(Presentence Investigation Report ("PSI")/ p.445.) Similarly, Mr. Eshun requested probation.
(Tr. Vol. II, p.74, Ls.23- 25.) The State recommended relinquishment. (Tr. Vol. II, p.67, Ls.7- 8.)
The district court agreed with the State and relinquished jurisdiction. (Tr. Vol. II, p.80, Ls.11 14.) However, pursuant to Idaho Criminal Rule 35 ("Rule 35"), the district court sua sponte
reduced the fixed portion of Mr. Eshun's sentence from three years to two and one-half years.
(Tr. Vol. II, p.80, Ls.15- 18.) The district court increased Mr. Eshun's indeterminate portion to
seven and one-half years, so his total sentence remained at ten years. (Tr. Vol. II, p.80, Ls.1820.) Mr. Eshun timely appealed from the district court's order relinquishing jurisdiction.

(R., pp.139--40, 142--44.)
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There are two transcripts on appeal. The first, cited as Volume I, contains the entry of plea
hearing. The second, cited as Volume II, contains the sentencing and rider review hearing.
2 Citations to the PSI refer to the 456-page electronic document with the confidential exhibits.
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ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Eshun to ten years, with
three years fixed, for felony domestic battery?

II.

Did the district court abuse its discretion when it relinquished jurisdiction?

III.

Did the district court abuse it discretion when it did not further reduce the fixed portion of
Mr. Eshun's sentence?

ARGUMENT

1.
The District Court Abused Its Discretion When It Sentenced Mr. Eshun To Ten Years, With
Three Years Fixed, For Felony Domestic Battery
"It is well-established that '[w]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho l, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Eshun's sentence does not exceed the statutory
maximum. See I.C. § 18-918(2)(b), (4) (maximum of twenty years). Accordingly, to show that
the sentence imposed was unreasonable, Mr. Eshun "must show that the sentence, in light of the
governing criteria, is excessive under any reasonable view of the facts." State v. Strand, 137
Idaho 457, 460 (2002}.
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012}
(quoting State v. Stevens, 146 Idaho 139, 148 (2008}).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1} protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
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Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
In the case at hand, Mr. Eshun asserts the district court abused its discretion by imposing
an excessive sentence under any reasonable view of the facts. Specifically, he contends the
district court should have sentenced him to a lesser term of imprisonment in light of the
mitigating factors, including his mental health, amenability to treatment, and letters of support.
Mr. Eshun's mental health condition is a mitigating factor in support of a lesser sentence.
Idaho Code § 19-2523 requires the sentencing court to consider the defendant's mental health
condition if it is a significant factor, and the record must show that the sentencing court
adequately considered this factor when imposing a sentence. I.C. § 19-2523; Delling, 152 Idaho
at 132- 33. Here, Mr. Eshun grew up with a very strict mother, who would often physically
discipline him. (PSI, p. l 0.) He realizes now that "his mother's form of discipline would ... be
considered abuse." (PSI, p.10.) At age sixteen, Mr. Eshun "had a wave of depression" and
attempted suicide by ingesting pills. (PSI, pp.9, 14.) At age thirty-five, Mr. Eshun was diagnosed
as bipolar and manic-depressive. (PSI, pp.14, 28.) He started taking Celexa and attended
counseling. (PSI, pp.14, 28.) Unfortunately, Mr. Eshun did not find a physician for his mental
health after he moved from Canada to Chicago, Illinois. (PSI, p.14.) Once in the Ada County Jail
for the instant offense, Mr. Eshun started taking Lithium, and his trial counsel explained that this
medication "has made a huge difference in who he is." (Tr. Vol. II, p.33, Ls.3-6; PSI, pp.14-15.)
He was also amenable to treatment for domestic violence. (PSI, p.33.) These factors stand in
favor of mitigation.
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Also in favor of mitigation, Mr. Eshun received two letters of support and was involved
in church activities. Prior to the instant offense, Mr. Eshun would teach and mentor children at
the Calvary Chapel. (PSI, p.10.) He attended church-related functions about five times per week.
(PSI, p. I 0.) He reported that none of his friends were involved in criminal activity. (PSI, p. I 0.)
As a successful musician, his goal was to return to work. (PSI, pp.13, 15, 45.) Further, one friend
wrote that Mr. Eshun had a "kind character," but ended up in a toxic relationship with the alleged
victim in this case. (PSI, p.402.) Similarly, Mr. Eshun's sister wrote to the district court that
Ms. Eshun's behavior "is not the behavior of the brother that I grew up with." (PSI, p.442.) She
also commented on Mr. Eshun and the victim's relationship as a "recipe for disaster." (PSI,
p.442.) She hoped the district court would see that Mr. Eshun needed treatment and give him the
opportunity to become a productive member of society. (PSI, pp.442-43.)

In light of these

mitigating factors, Mr. Eshun maintains the district court abused its discretion by imposing an
excessive sentence of ten years, with three years fixed.

II.
The District Court Abused Its Discretion When It Relinquished Jurisdiction
The district court's decision whether to retain jurisdiction and place the defendant on
probation or relinquish jurisdiction is reviewed for an abuse of discretion. State v. Brunet, 155
Idaho 724, 729 (2013); see also I.C. § 19-2601(4). "A court's decision to relinquish jurisdiction
will not be deemed an abuse of discretion if the trial court has sufficient information to determine
that a suspended sentence and probation would be inappropriate." State v. Hansen, 154 Idaho
882,889 (Ct. App. 2013).
Here, Mr. Eshun argues the district court abused its discretion by relinquishing
jurisdiction. As noted above, the IDOC recommended probation after Mr. Eshun's rider. (PSI,
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p.445.) Mr. Eshun completed Thinking for a Change, Aggression Replacement Training, Career
Bridge Two, and the Pre-Release program. (PSI, p.446.) In addition, he participated in a fivesession bipolar mental health group. (PSI, p.454.) His program facilitators described him as a
positive influence on the group. (PSI, p.448.) For example, one facilitator wrote that Mr. Eshun
was "by far one of the most motivated group participants." (PSI, p.455.) Another facilitator
wrote that Mr. Eshun provided "very articulate" comments that showed "a depth of
understanding." (PSI, p.455.) It was recommended that Mr. Eshun complete a 52-week domestic
violence program on probation, and Ms. Eshun had no objection to this requirement. (PSI, p.448;
Tr. Vol. II, p.72, Ls.17- 23.) Along with programming, Mr. Eshun completed the science portion
of his GED and followed through with instructions and assignments. (PSI, p.448.) His GED
instructors had positive remarks about his participation and attendance. (PSI, pp.452- 55.) In
addition, Mr. Eshun was on the worship team and played bass guitar on Sunday mornings. (PSI,
p.453.) Moreover, even though Mr. Eshun received one verbal warning and four written
warnings, the [DOC characterized this as "an above-average ability to demonstrate rule-abiding
behavior on a consistent basis" and "a positive indicator" of compliance with the tenns of
supervision. (PSI, p.447.) To this end, Mr. Eshun was a member of the "Honor Team." (PSI,
p.450.) In summary, Mr. Eshun's participation in programming and amenability to additional
treatment demonstrate that he was suitable for probation.
Further, Mr. Eshun developed a plan to succeed on probation once he was released in the
community, despite the fact that Mr. Eshun had recently moved to Boise and was indigent. (PSI,
pp.448-49.) He was accepted into Rising Sun for transitional housing, planned to use public
transportation, and would qualify for food stamps. (PSI, pp.448-49, 452.) He also arranged for
mental health services. (PSI, pp.449, 452.) At the rider review hearing, he was grateful for the
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opportunity to participate in the rider. (Tr. Vol. II, p.22, Ls.4-6.) He discussed his life growing
up bipolar and how the treatment on the rider helped him understand his diagnosis and gain
control. (Tr. Vol. II, p.75, L.11 - p.77, L.15.) This information on Mr. Eshun's plan for success, as
well as his performance on the rider and the probation recommendation, showed Mr. Eshun
could comply with the terms of probation under proper control and supervision. He submits the
district court should have given him the opportunity to be rehabilitated in the community. Thus,
he contends the district court abused its discretion by relinquishingjurisdiction.

III.
The District Court Abused It Discretion When It Did Not Further Reduce The Fixed Portion Of
Mr. Eshun's Sentence
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must "consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence." Id. The
Court "conduct[s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest." State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). "Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35," the Court's scope of review "includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to reduce." State v.

Araiza, 109 Idaho 188, 189 (Ct. App. I 985).
Here, assuming in arguendo the district court did not abuse its discretion by relinquishing
jurisdiction, Mr. Eshun contends the district court abused its discretion by failing to further
reduce his sentence. He asserts the district court did not give adequate weight to the new
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information obtained about his successful performance on the rider. (See Part II.) This new
information warranted an additional adjustment of his sentence to even less fixed and
indeterminate time than the six month fixed time reduction by the district court. Therefore, based
on the information regarding his positive rider performance, Mr. Eshun submits the district court
abused its discretion by not further reducing his sentence.

CONCLUSION
Mr. Eshun respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he respectfully requests this Court vacate his judgment of conviction
or order relinquishing jurisdiction and remand this case for a new sentencing or rider review
hearing.
DATED this 15th day of June, 2018.

puty State Appellate Public Defender
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I HEREBY CERTIFY that on this 15 1h day of June, 2017, I served a true and correct copy
of the foregoing APPELLANT'S BRIEF, electronically as follows:
ANDREWJAMESESHUN
INMATE # 123609
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DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
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